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Appearance; Dennis F. Mss, Attorney, for Association of
California State Attorneys and Adm nistrative Law Judges,
Prof essional Engineers in California Governnent, and California
Associ ation of Professional Scientists. '
Bef ore Hesse, Chairperson; Camlli and Caffrey, Menbers.
DECI SI ON

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Association of
California State Attorneys and Adm nistrative Law Judges,
Prof essional Engineers in California Governnent, and California
Associ ation of Professional Scientists of a Board agent's
di sm ssal, attached hereto, of their charge that the State of |
California, Governor Pete WIson violated sections 3516.5, and

3519(b) and (c), of the Ralph C. Dills Act (Dills Act)® by

failing to provide the charging parties notice and an opportunity

IThe Dills Act is codified at Government Code section 3512
et seq.



to bargain prior to proposing an initiative nmeasure to the
Attorney General and announcing it to the people of California.
The initiative neasure would allow the Governor, in a state of
fiscal energency, to furlough or reduce salaries of state
enpl oyees.

The Boafd has reviewed the dismssal and, finding it to be
free of prejudicial error? adopts it as the decision of the
Board itself.

ORDER

The unfair practice charge in Case No. S CE-553-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND. *

Chai rperson Hesse and Menber Caffrey joined in this Decision.

’Ref erences to section 3516.5 of the Dills Act at page one,
first paragraph of the dism ssal l|letter and page one, first- and
second par agraphs, and page four, first full paragraph of text of
the warning letter are inadvertently cited as 3515.6.

'As the Board has summarily affirnmed the Board agent's
dism ssal of the unfair practice charge, the charging parties'
nmotion for reconsideration of the Board's denial of its request
for injunctive relief is noot. On this basis, the Board denies
charging parties' notion for reconsideration of the request for
injunctive relief.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Headquarters Office
1031 18th Street
Sacramento, CA 95814-4174
(916) 322-3088

January 10, 1992

Dennis F. Mbss

Attorney At Law

505 North Brand Boul evard, Suite 780
d endal e, CA 91203

Re: Association of California State Attor neys and Admnistrative
Law Judges:_ Professional Engineers in California Governnent.
and_California Assocjiation of Professional Scientists v.

State of California
Unfair Practice Charge No. S CE-553-S
DI SM SSAL _LETTER

Dear M. MDbss:

On Decenber 23, 1991, you filed a charge in which you alleged
that the Governor, has violated sections 3515.6, 3519(b) and (c)
of the Governnent Code (the Dills Act).

| indicated to you in ny attached letter dated January 7, 1992
that the above-referenced charge did not state a prima facie
case. You were advised that if there were any factual

i naccuraci es or additional facts that would correct the
deficiencies explained in that letter, you should anend the
charge accordingly. You were further advised that unless you
anended the charge to state a prina facie case, or withdrew it
prior to January 15, the charge woul d be di sm ssed.

On January 9, 1992, you infornmed ne that you would not anend the
charge and requested that | issue a dismssal letter to allow you
the opportunity to file an appeal with the Board. | amtherefore
di sm ssing the charge based on the facts and reasons contained in
ny January 7, 1992 letter.

Ri ght _to_Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Code of Regs., tit. 8,

sec. 32635(a)). To be tinmely filed, the original and five copies
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of such appeal nust be actually received by the Board itself
before the close of business (5:00 p.m) or sent by tel egraph,
.certified or Express United States nmail postmarked no | ater than
the last date set for filing (California Code of Regs., tit. 8,
sec. 32135). Code of Gvil Procedure section 1013 shall apply.
The Board's address is: ‘

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty cal endar days
followng the date of service of the appeal (California Code of
Regs., tit. 8, sec. 32635(b)).

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" mnust
acconpany each copy of a docunent served upon a party or filed
with the Board itself. (See California Code of Regs., tit. 8,
-sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail postage paid and
properly addressed.

Extension of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed wwth the Board
at the previously noted address. A request for an extension mnust
be filed at |east three cal endar days before the expiration of
the tinme required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California Code of
Regs., tit. 8, sec. 32132).
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 Einal Date
If no appeal is filed within the specified tinme limts, the
dism ssal will becone final when the tinme limts have expired.
Si ncerely,

JOHN W SPI TTLER
CGeneral Counsel

M chael E. GashL
Regi onal Attorney

At t achnent
cc: Christopher W Waddel |
Chi ef Counsel

Departnment of Personnel Adm nistration
Legal Division

1515 "S" Street, North Building, Suite 400
Sacranmento, CA 95814-7243



STATE OF CALIFORNIA : PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

SN

Headquarters Office
1031 18th Street
Sacramento, CA 95814-4174
(916) 322-3088

January 7, 1992

Dennis F. Moss

Attorney At Law

505 North Brand Boul evard, Suite 780
d endal e, CA 91203

Re: Association of California State Attorneys and Administrative
Law Judges,_Professional Engineers_in California Governnent:.
and_California Association of Professional Scientjists v.
State of California
Unfair Practice Charge No. S CE-553-S
WARNI NG _LETTER

Dear M. NMNbss:

On Decenber 23, 1991, you filed a charge in which you all eged
that the Governor, has violated sections 3515.6, 3519(b) and (c)
of the Governnent Code (the Dills Act).

Specifically, you allege that the Governor has violated section
3515.6 of the Dlls Act by failing to provide charging parties
Wth witten notice and the opportunity to neet and confer prior
to proposing an initiative neasure, which reforns the budget
process and the welfare system and enpowers the Governor to
reduce the salaries of state enployees or furlough state

enpl oyees when there is a fiscal energency, to the Attorney
Ceneral and announcing the initiative neasure to the people of
California. Charging parties also contend that the Governor or
his designee by failing to notify and give them the opportunity
to neet and confer over the Governor obtaining, through the
initiative process, the power, when a fiscal energency is
declared, to reduce the salaries of state enpl oyees or furlough
state enpl oyees, violated sections 3519(c) and (b) of the Dills
Act. M investigation revealed the follow ng facts.

The Association of California State Attorneys and Adm nistrative
Law Judges (ACSA), Professional Engineers in California
Governnent (PECG and California Association of Professional
Scientists (CAPS) are recogni zed enpl oyee organi zations that are
t he exclusive bargaining agents for approximtely 12,000

enpl oyees in Bargaining Units 2, 9 and 10.



Marning Letter - S CE-553-S
Page 2

- The current Menorandum of Understanding (MU or contract) between
these three exclusive representatives and the State expired at

m dni ght on June 30, 1991. Contract extensions were granted by
the State on June 30, 1991 and expired on July 30, 1991. No
further contract extensions were agreed to, as such there are no
MOUs in effect between charging parties and the State.

On or about Decenber 9, 1991, the Governor proposed an initiative
nmeasure to the Attorney Ceneral and publicly announced the
initiative nmeasure. The initiative nmeasure would if approved by
the voters, in relevant part, add sections 12.2, 12.5 and 12.7 to
Article IV of the California Constitution to read:

12.2. (a) Whenever the budget bill has not
been passed and signed by July 1, the
Governor may declare a state of fisca
energency. Wen a fiscal energency has been
decl ared, the prior year budget, adjusted as
required by Article XIIl, section 25, Article
X'l B, sections -6 and 8, Article XVI,
section 8, and state debt service, shal
becone the state's operational budget and
shall remain in effect until the Legislature
passes and the Governor signs a budget bill.
In order to bring anticipated revenues and
expenditures for the fiscal year into

bal ance, the Governor may imedi ately propose
reductions in any category of expenditure,
including any state entitlenent, except
expenditures required by Article XIII,
Section 25, Article XI1IB, Sections 6 and 8,
funding for education as provided in Article
XVI, section 8, and state debt service.

(b) Any reductions proposed under subdi vision
(a) shall becone effective 30 days after the
proposal is transmtted to the Legislature
unl ess, prior to the end of the 30-day-

cal endar period, the Legislature passes the
budget bill and the bill is signed by the
Gover nor .

12.5. (a) After the budget bill has been
enacted, the CGovernor nmay declare a state of
fiscal enmergency and, in order to bring
antici pated State General Fund revenues and
expenditures for the fiscal year into
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bal ance, may reduce any category of

expendi ture, including any state entitlenent,
except expenditures protected by Article
X1, Section 25, Article XIlIl B, sections 6
and 8, funding for education as provided in
Article XVI, section 8, and state debt
service if at the end of any quarter:

(1) Cumulative fiscal year State Genera
Fund cash receipts fall at least three
percent (3% bel ow revenues as estinmated by
t he Departnent of Finance upon enactnent of
t he budget: or

(2) Cumul ative fiscal year State Genera
Fund expenditures exceed budgeted anounts by
three percent (3% ; or

(3) Cumulative fiscal year State Cenera
Fund cash receipts fall at |east one and one-
hal f percent (1-1/2% bel ow revenues as
estimated by the Departnent of Finance upon
enact nent of the budget and cumul ative fisca
year expenditures exceed budgeted anounts by
at | east one and one-half percent (1-1/2%.

. For purposes of this provision, a quarter is

any three nonth period ending Septenber 30,
Decenber 31, or March 31.

(b) Any reduction proposed under subdi vision
(a) shall becone effective 30 days after the
proposal is transmtted to the Legislature
unl ess, prior to the end of the 30-day-

cal endar period, the Legislature enacts in
each house by rollcall vote entered in the
journal, two thirds of the nenbership
concurring, alternate legislation to bring
antici pated revenues and expenditures for the
fiscal year into balance and that [|egislation
is signed by the Governor.

12.7. (a) Wien a state of fiscal energency
has been declared pursuant to Sections 12.2
or 12.5, the CGovernor nmay, by Executive
Order, reduce the salaries of state enpl oyees
or furlough state enpl oyees, provided that
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the total reduction from such actions does
not exceed five percent (5% of an enpl oyee's
salary in any pay period.

(b) The Governor may not reduce the salary of
or furlough a state enployee during the
agreed upon term of a Menorandum of
Under st andi ng that has been negoti ated
pursuant to Chapter 10.3 (commencing with
Section 3512), Division 4, Title 1 of the
Gover nnent Code, which covers the terns and
condi tions of enploynent for such enpl oyee,
unl ess the Menorandum of Understanding itself
all ows such actions to be taken by the
Governor or his or her designee.

(c) the issuance of an Executive O der
pursuant to subsection (a) shall not be
subject to Chapter 10.3 (commencing with
Section 3512), Division 4, Title 1 of the
Governnent Code or the provisions of any
other state |aw governing salary setting for
state officers and enpl oyees.

(d) As used in this section, the term

"“enpl oyee" or "state enployee" includes those
- enpl oyees defined in Governnent Code Section

19815(d).

Based on the facts set forth above, | do not find that you have
established a prima facie violation of sections 3515.6, 3519(c)
and (b) of the Dills Act.

The violation alleged in this unfair practice charge revol ve
around sections 3516.5 and 3517 of the Dills Act. Section 3516.5
reads:

Except in cases of energency as provided in
this section, the enployer shall give
reasonable witten notice to each recognized
enpl oyee organi zation affected by any | aw,
rule, resolution, or regulation directly
relating to matters within the scope of
representation proposed to be adopted by the
enpl oyer, and shall give such recogni zed
enpl oyee organi zations the opportunity to
nmeet and confer with the adm nistrative
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officials or their del egated representatives
as may be properly designated by |aw

In cases of energency when the enpl oyer
determnes that a law, rule, resolution, or
regul ati on nust be adopted imediately

Wi thout prior notice or neeting with a
recogni zed enpl oyee organi zation, the

adm nistrative officials or their del egated
representatives as may be properly designated
by |law shall provide such notice and
opportunity to nmeet and confer in good faith
at the earliest practical tinme follow ng the
adoption of such law, rule, resolution, or
regul ation.

Section 3517 reads:

The Governor, or his representative as may be
properly designated by law, shall neet and
confer in good faith regardi ng wages, hours,
and other terns and conditions of enploynent
Wi th representatives of recognized enpl oyee
organi zations, and shall consider fully such
presentations as are nade by the enpl oyee
organi zation on behalf of its menbers prior
to arriving at a determnation of policy or
course of action.

"Meet and confer in good faith" neans that
the Governor or such representatives as the
Governor may designhate, and representatives
of recogni zed enpl oyee organi zations, shall
have the nutual obligation personally to neet
and confer pronptly upon request by either
party and continue for a reasonable period of
time in order to exchange freely information,
opi ni ons, and proposals, and to endeavor to
reach agreenent on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.

Charging parties contend that People ex rel. Seal Beach Police
Oficers Assocjation v, Cty_of Seal Beach (1984) 36 Cal.3d 591,
requires the Governor to give witten notification and the
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opportunity to nmeet and confer prior to proposing an initiative
measure which reforns the budget process and enmpowers the
Governor, when a fiscal energency is declared, to reduce the

salaries of state enployees or furlough state enployees. In Cty
of Seal _Beach, supra. sections 3504.5 and 3505' of the Meyers-

M| ias-Brown Act (CGovernment Code sections 3500-3510) were
interpreted by the California Supreme Court. The Suprene Court
held that a city council was required to conply with the neet and
confer requirenents of Government Code section 3505 before it
proposes an anmendnent to the city charter concerning the terns
and conditions of public enploynent.

In Gty_of Seal Beach, supra. it was undisputed that the charter
amendnents concerned the terns and conditions of public

enpl oynent.? However, in this case, charging parties have failed
to denonstrate that the power conveyed to the Governor by the
proposed initiative is a subject within the scope of
representation.

The threshold issue to be addressed, is whether the Governor by
obtai ning the power, through the initiative process, to reduce
the salaries of state enployees or furlough state enpl oyees when
a fiscal energency is declared, is a subject within the scope of
representation. Section 3516 of the Dills Act provides that:

The scope of representation shall be limted
to wages, hours, and other terns and
conditions of enploynment, except, however,
that the scope of representation shall not

i nclude consideration of the nerits,
necessity, or organization of any service or
activity provided by |aw or executive order.

!Sections 3516.5 and 3517 of the Dills Act are nearly
identical to sections 3504.5 and 3505 of the MVBA

“In Gty of Seal Beach, one anendnent required the immediate
firing, subject to an admnistrative hearing procedure, of any
city enployee who participated in a strike; it also prohibited
the city council from granting amesty or otherwi se rehiring any
striking public enmployee. The Suprene Court stated that "since
the substantive validity of the anmendnents is not before us, . .
. it is undisputed that they [the charter amendnents] deal with
terns and conditions of public enploynent. (See, Gty _of_ Seal
Beach. (1984) 36 Cal.3d 591, 595 footnote No. 2),
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In State_of _California, (Departnent of Transportation) (1983)

PERB Deci sion No. 361-S, the Board set forth the test for

determ ni ng whet her given subjects are within the scope of
representation. The Board stated in State of California.

(Departnent of Transportation, supra, that

PERB will find such matters within scope if
they involve the enpl oynent relationship and
are of such concern to both managenent and
enpl oyees that conflict is likely to occur,
and if the nediatory influence of collective
negotiations is an appropriate neans of
resolving the conflict.

Such subject will be found mandatorily

negoti abl e under SEERA unl ess inposing such
an obligation would unduly abridge the State
enpl oyer's freedomto exercise those
manageri al prerogatives (including matters of
fundanental policy) essential to the

achi evenent of the State's mssion. |If
requiring negotiations on a subject would
significantly abridge the State enployer's
manageri al prerogative as set forth above,
the subject wll be held outside the scope of
mandat ory negoti ati ons.

Al t hough the proposed initiative involves the enploynent

rel ationship between the State enployer and state enpl oyees the
medi atory influence of negotiations is not suited to the
resolution of conflict over whether the Governor should have the
power, when a fiscal energency is declared, to reduce the
salaries of state enployees, or furlough state enpl oyees. In
addi tion inposing such an obligation would unduly abridge the
State enployer's freedomto exercise those nmanageri al
prerogatives essential to the achievenent of the State's m ssion..
- This proposed initiative conveys power to the Governor during a
fiscal energency. The provisions of the proposed initiative do
not inpair or destroy the bargaining process. The proposed
initiative enpowers the Governor, when a fiscal energency is
decl ared, to reduce the salaries of state enployees or furlough
state enployees. The terns and conditions of an existing MoU
woul d not be abrogated, unless its terns specifically permtted
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the Governor to act.® Accordingly, the subject of the Governor
obt ai ni ng the power, through the initiative process, to reduce
the salaries of state enployees or to furlough state enpl oyees
when a fiscal energency is declared is not a subject within the
scope of representation. Therefore, charging parties have failed
to establish a prima facie violation of the Dills Act.

For these reasons, the charge as presently witten does not state
a prima facie case. If there are any factual inaccuracies in
this letter or any additional facts that would correct the

defici enci es expl ained above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled Eirst Amended
Charge.. contain all the facts and allegations you wi sh to nake,
and nust be signed under penalty of perjury by the charging

party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anended charge or w thdrawal fromyou before
January 15, 1992, | shall dism ss your charge. |If you have any

guestions, please call ne at (916) 322-3198.

Si ncerely,

M chael E. Gash
Regi onal Attorney

3See section 12.7(b) of Government Accountability and
Taxpayer Protection Act of 1992, at p. 4, supra.



